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OPINION
FAcTuAL BACKGROUND AND PROCEDURAL HISTORY

This case involves a tortured procedural history which began in the federal courts and
involved multiple parties." We are presently asked to resolve an aspect of the disputeinvolving XL
Sports, Ltd. (hereinafter “XL Sports’ or “Appellee”) and Jerry Lawler (hereinafter “Lawler” or
“Appellant”). In order to properly characterize the present controversy, we borrow the following
statement of factsfrom the most recent opinion issued by the United States Court of Appealsfor the
Sixth Circuit in this case:

The United States Wrestling Association, or USWA, was a
trade name used to designate a wrestling entertainment business
based in Memphis, Tennessee. The USWA distributed a weekly
wrestling television show and promoted periodic live wrestling
events.

For 20 years prior to October of 1996, the USWA had been
co-owned by the sametwo men: Jerry Jarrett and the defendant, Jerry
Lawler — the latter known to wrestling afficionados as “ The King.”
Jarrett had initially owned a maority interest in the business, but he
and Lawler each held a 50% share by 1996.

Jarrett testified that athough the USWA had been highly
profitable in the 1980s, it was regularly losing money by the
mid-1990s. Lawler nonethel ess approached Jarrett in the summer of
1996 with an offer to purchase Jarrett’ s half of the business. Jarrett,
who said that he was burned out after spending many years in the
world of professional wrestling, waswilling to sell. By an agreement
dated November 15, 1996, Jarrett undertook to sell his half of the
business to Lawler for $250,000.

Despite the USWA's red ink, Lawler entered into an
employment contract in October of 1996 with aman known asLarry
Burton, promising to pay Burton $750,000 in 52 equal installments.
It isunclear precisely what consideration Burton wasto render under
his employment contract. Furthermore, the parties disagree as to
whether Burton wasworking for Lawler personally or for the USWA.
But Lawler does admit that the employment contract contained
monetary incentives for Burton if he helped increase the revenue of
the business.

1 See XL Sports, Ltd. v. Lawler, No. 01-5363, 2002 U.S. App. LEXI1S 21168 (6th Cir. Oct. 8, 2002); Burton
v. Selker, Nos. 99-3777, 99-3778, 99-3779, 00-3095, 2002 U.S. App. LEXIS 2771 (6th Cir. Feb. 19, 2002); In re XL
Sports, Ltd., 234 F.3d 1271 (6th Cir. 2000) (per curiam); Burton v. Selker, 36 F. Supp. 2d 984 (N.D. Ohio 1999).
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At the same time he was sounding out Jarrett about selling,
Lawler was working on a deal to sell Burton the entire business.
Lawler and Burton signed aletter of agreement in December of 1996
under which Lawler undertook to sell “all or part” of the wrestling
business at a price of $500,000 for each 25% share. Burton
represented in the letter that he would pay $500,000 for one such
share within the next week. The letter gave Burton the option to
increase his ownership interest by paying an additional $500,000 for
each additional 25% interest he elected to take, as long as the
payments were made within specified periods during the succeeding
360 days.

In the meantime, Burton entered into a separate but related
agreement with a man named Mark Selker. Selker, according to a
letter dated December 13, 1996, promised to contribute $250,000
toward Burton’ spurchase of theinitial 25%. Selker further agreed to
bear half the cost if and when the options to purchase the remaining
75% wereexercised. Inorder to carry out hispart of thistransaction,
Selker formed a limited liability company, XL Sports, Ltd., the
plaintiff in the matter now before us.

In December of 1996 Lawler honored his agreement to
purchase Jarrett’s half of the wrestling business by paying $187,500
to Jarrett and $62,500 to Burton. (The latter payment was described
asacommission for Burton’swork in helping to arrangethesale.) At
about the same time, Lawler received $250,000 from XL in partia
payment for the first 25% increment.

By June 6, 1997, according to aletter of that date, Burton and
Selker had paid Lawler atotal of $1,100,000; they proposed to pay
$900,000 more within a week, thereby acquiring 100% of the
business. Lawler agreed to thetermsset forth in the June 6 | etter, and
on June 20, 1997, he executed anotarized bill of saletransferring all
of the USWA'’s assetsto XL.

On November 21, 1997, XL filed a voluntary petition for
bankruptcy in the United States Bankruptcy Court for the Western
District of Tennessee. A few days later, acting as
debtor-in-possession, thecompany instituted an adversary proceeding
against Lawler in the bankruptcy court. The stated object of this
proceeding wasto avoid, under the provisionsof 11 U.S.C. § 548(a),
what XL claimed to have been a fraudulent transfer of the USWA
business.

In addition, XL sued Lawler, Burton and several other
individualsinthe United StatesDistrict Court for theWestern District
of Tennessee. The complaint, which sought damages and equitable
relief under the Racketeer Influenced and Corrupt OrganizationsAct,
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charged the defendants not only with racketeering, but with common
law conversion, fraud, and conspiracy to injure XL's business.
Burton filed his own complaint against Mark Selker, the latter's
father Eugene Selker, and the Selkers' law firm, alleging legal
malpractice, interference with business relationships, and fraud.
Lawler, for his part, instituted an action seeking damages from
Burton, the Selkers, the Selkers' law firm, and that firm’ s other name
partner. Numerous cross-claims and counter-claims followed. All
three of these cases were eventually consolidated and transferred to
the United States District Court for the Northern District of Ohio in
Cleveland, where they went to trial before ajury.

The Cleveland jury reached averdict, on which judgment was
entered, finding that Burton and his son, Jayson Bertman, had
engaged in racketeering. Damages totaling $865,000 were assessed
against them. (Thejudgment waslater amended to reflect that Burton
and Bertman were jointly and severaly liable for this amount, and
that XL was entitled to treble damages, or $ 2,595,000, under 18
U.S.C. §1964(c).) Thejury also found Burton liable for conversion
and fraud, with respect to which $235,000 was awarded in
compensatory damagesand $3,300,000in punitivedamages. Finally,
thejury found infavor of Lawler astoal of XL’sclaimsagainst him.
In this connection the jury explicitly found that XL had failed to
prove that Lawler had wrongfully exercised dominion over XL’'s
property in denial of XL’srightsto that property. The court directed
a$ 1,000,000 verdict for Lawler in hissuit against Burton, an amount
Burton had previously admitted to owing.?

Two weeks after the entry of judgment in the Cleveland case,
XL moved for summary judgment initsadversary proceeding agai nst
Lawler. XL asserted that the recent trial had resolved al factual
issuesinitsfavor and that, under 11 U.S.C. § 544(b) and the common
law of Tennessee, Lawler was bound to deliver $1,100,000 to the
bankruptcy estate. Lawler countered with a motion for judgment on
the pleadings in which he asserted that the claims advanced in XL’s
adversary proceeding were barred by the judgment in the Cleveland
case. The bankruptcy court denied both motions.

XL Sports, Ltd. v. Lawler, No. 01-5363, 2002 U.S. App. LEXIS 21168, at *3-9 (6th Cir. Oct. 8,
2002) (footnotes omitted).

2 The various rulings by the district court during the pendency of the trial and the jury’s verdict were appealed
to the United States Court of Appeals for the Sixth Circuit, which affirmed the district court’s rulings and the jury’s
verdictin all respects. See Burton v. Selker, Nos. 99-3777, 99-3778, 99-3779, 00-3095, 2002 U.S. App. LEXIS 2771
(6th Cir. Feb. 19, 2002).
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On April 11, 2000, XL Sports filed a complaint against Lawler in the Chancery Court of
Shelby County asserting the following: “[ XL Sports] contends that Lawler, as the recipient of the
$1,100,000 finally adjudged to have been stolen from [XL Sportg], is, as a matter of law, a
constructive trustee of [ XL Sports] required, as a matter of law, to turn over the $1,100,000, with
interest, to [ XL Sports].”® In essence, XL Sports maintained that, since the jury in the federal case
found that Burton and other defendantswere guilty of unlawfully taking the $1,100,000.00 from XL
Sports, Lawler, even though the jury found that he had no culpability in the taking, could be
considered aconstructivetrustee of the $1,100,000.00 paid to him over the course of thetransaction.
Inresponseto XL Sports' complaint, Lawler filed anotice of hisintention to remove the caseto the
United States District Court for the Western District of Tennessee. Once the suit landed in the
district court, XL Sports moved to have the case remanded to the chancery court, which the district
court handled asfollows: “ Thedistrict court denied the remand and, at Lawler’ s request, withdrew
the reference of XL’ sadversary proceeding to the bankruptcy court. The adversary proceeding and
the removed Tennessee suit were then consolidated, after which the district court entered judgment
infavor of Lawler onresjudicata grounds.” XL Sports, Ltd., 2002 U.S. App. LEXIS 21168, at *9.
An appeal to the United States Court of Appeals for the Sixth Circuit followed. 1d.

On appedl, the federa court of appeals considered the issue of whether the case could be
properly removed from the chancery court to the district court. Id. at *9. At the outset, the court of
appea smadethefollowing observation: “ Althoughitistruethat [ XL Sports'] Tennessee complaint
allegesthat the prior federal suit established some of thefactsrelevant to the company’ sconstructive
trust claim, the complaint invokes only the common law of Tennessee asabasisfor relief.” 1d. at
*15-16. In subsequently ruling that XL Sports complaint filed in the chancery court was not
properly removable to the district court, the court of appeals stated as follows:

All of which brings us, at last, to the district court’s holding
that the claims advanced in XL’s adversary proceeding are barred
under the doctrineof resjudicata. Relying mainly onan unpublished
Tennessee Chancery Court case, Gindt v. Beaty, No. 101372-3
(January 26, 1993), XL arguesthat neither of its claimsis precluded
because both are directed agai nst the supposedly stolen money inrem
and not against Lawler in personam. In addition, XL assertsthat the
judgment entered in the Cleveland case precludes Lawler from
challenging its claim that the money transferred to hisbank accounts
was obtained by fraud.

3 As the United States Court of Appeals for the Sixth Circuit noted, XL Sports apparently filed this suit in
response to statements made by the bankruptcy judge during aconference with the partiesto the bankruptcy proceeding.
XL Sports, Ltd., 2002 U.S. App. LEXIS 21168, at *9.
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The doctrine of res judicata, or “claim preclusion,” as one
branch of the doctrine has come to be called in academic circles,
prohibits parties or their priviesfrom relitigating claims that were or
could have been decided in a previous action between the same
parties, where the previous action has ended in afinal judgment on
the merits. Kane v. Magna Mixer Co., 71 F.3d 555, 560 (6th Cir.
1995). XL and Lawler were both parties to a lawsuit based on the
facts at issue here, which lawsuit ended with a final judgment
reflecting a finding by the jury that Lawler had not wrongfully
exercised dominion over XL's property in denial of XL'srights. In
the present case, however, XL actsasadebtor in possession, seeking
to exercisetheright of atrusteeto avoid afraudulent transfer. Seell
U.S.C. 8§1107(a). A trusteein bankruptcy “represents theinterest of
al creditors of the Debtor’ s bankruptcy estate,” and is therefore not
generally considered to bein privity with the debtor. SeelnreFordu,
201 F.3d 693, 705-06 (6th Cir. 1999). A debtor in possession may
likewise act as arepresentative of the bankruptcy creditors. See Ford
Motor Credit Co. v. Weaver, 680 F.2d 451, 462 n.8 (6th Cir. 1982).

Under XL’s theory of this case, Lawler is a constructive
trustee for funds that were stolen from XL, the constructive
beneficiary. XL argues that under Gindt and the Tennessee cases
cited therein, such a beneficiary retains title to those funds held in
trust that can betraced. See, e.g., Sateexrel. Robertson v. Thomas
W. Wrenne & Co., 170 Tenn. 131, 92 SW.2d 416, 417 (Tenn. 1936)
(holding that when atrustee bank comminglesitsown fundswith the
beneficiary’ s, thetrusteeispresumed towithdraw itsown fundsfirst).
The company makes no mention of any creditor who would be able
to assert this Tennessee law claim that ultimately underlies its §
544(b) action.

AsGindt framed it, the key question for aclaimant like XL is
whether, “where the [stolen] property can be traced, the rightful
owner is entitled to recover that which belongsto him.” (Emphasis
added.) Asisnot true under the state fraudulent transfer statutes that
are usualy the subject of 8§ 544(b) cases, Gindt confers no
independent cause of action on creditors. Tennessee' s Fraudulent
ConveyanceAct, in contrast, specifically providesthat acreditor may
“havethe[fraudulent] conveyance set aside or obligation annulled to
the extent necessary to satisfy the creditor’ sclam.” Tenn. Code Ann.
8 66-3-310(1). It appears that XL, as the debtor in possession, can
only assert a 8§ 544(b) Gindt claim insofar asit stepsinto the shoes of
the “rightful owner.” Herethe alleged “rightful owner” is XL itself.

If XL isin fact the rightful owner of the $ 1.1 million it
transferred to Lawler, theissuebeforeusiswhether XL’ sGindt claim
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under 8 544(b) is barred by the doctrine of resjudicata. In the prior
Cleveland case, XL asserted several common law causes of action
against Lawler, including fraud and conversion, but did not mention
its claim under Gindt. The jury exonerated Lawler. The entry of
judgment on the jury’s verdict precludes XL from now going after
Lawler onthetheory underlying the adversary proceeding, that theory
being one that could have been asserted in a prior suit between the
same partiesin which thereis now afinal judgment on the merits. In
light of the fact that the Gindt claim could only be asserted by XL
itself, and not by its creditors, the doctrine of resjudicata precludes
the company from asserting its claim as a debtor in possession. Cf.
In re Marlar, 267 F.3d 749, 756 (8th Cir. 2001) (finding that a
creditor who already sued under a state fraudulent transfer act could
not benefit from a subsequent suit by atrustee under § 544(b), even
though other creditors might); InreHansler, 988 F.2d 35, 37-38 (5th
Cir. 1993) (finding that a prior state court judgment precluded a
contrary judgment in a non-core bankruptcy proceeding).

Id. at *25-30 (footnotes omitted).

Oncethe case had been returned to the chancery court, Lawler filed amotion to dismiss XL
Sports' complaint or, inthe alternative, amotion for summary judgment asserting that the complaint
was barred under the doctrines of res judicata and collateral estoppel. On December 9, 2002, XL
Sports, designating itself as a Debtor in Bankruptcy,* amended its complaint filed in the chancery
court “by deleting the complaint in its entirety and in its place and stead, states its cause of action
against $1,060,000, Plus Interest, Traceable to Respondent (hereinafter “Res’) and against
respondent, Jerry Lawler.” In its amended complaint, XL Sports alleged the following: “[XL
Sports] contends that Lawler, as the person to whom the Res was physically delivered, and who
thereafter exercised dominion and control over the Res, as amatter of law, isa constructive trustee
of [XL Sports] required, as a matter of law, to turn over the Res, with interest, to [ XL Sports].”
According to XL Sports, Lawler admitted during the trial in federal district court that he received
the $1,060,000.00 sought by XL Sports and that he dispersed a portion of the funds to various
individuals or entities. XL Sports also maintained that the opinion by the United States Court of
Appealsfor the Sixth Circuit issued on October 8, 2002 constituted the law of the case.

On December 11, 2002, XL Sports filed its response to Lawler’s motion to dismiss the
complaint. Therein, XL Sports madethe following assertion: “The Sixth Circuit positively decided
that the final judgment of the federal court in Cleveland has no preclusive effect viaresjudicata or
any other doctrine that inhibits or otherwise negatively impacts the entitlement of XL to the relief

4 Specifically, XL Sports noted the following: “Debtor files this case in its capacity as a debtor in bankruptcy
but not as a debtor-in-possession serving as the trustee of the bankruptcy estate by the petition filed in the United States
Bankruptcy Court for the Western District of Memphis, Tennessee . . .."
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sought by XL inthis Court. . . . Frankly, while this Court certainly would not have been precluded
from making a determination as to whether the fina judgment in the federa court in Cleveland
presented aresjudicata or collatera estoppel bar in this Court, the appellate decision of the Sixth
Circuit on the question precludesfurther consideration of the questioninthisCourt.” Thevery next
day, XL Sportsfiled its motion for summary judgment. On December 18, 2002, Lawler answered
XL Sports amended complaint reasserting as a defense that XL Sports' claims were barred by res
judicata and collateral estoppel.

OnJanuary 3, 2003, the chancery court entered an order denying Lawler’ smotiontodismiss.
The chancellor aso noted that it was presented with issues of first impression in thiscase, therefore,
it granted Lawler’s oral motion for interlocutory appeal. On March 18, 2003, this Court denied
Lawler’s application for an interlocutory appeal. Lawler appeaed the denial of his interlocutory
appeal to the Tennessee Supreme Court, which issued an order on September 2, 2003 denying
Lawler’ s application for discretionary review. See XL Sports, Ltd. v. Lawler, No. W2003-00102-
SC-R9-CV, 2003 Tenn. LEXIS 791, at * 1 (Tenn. Sept. 2, 2003). On February 11, 2004, Lawler filed
his response to XL Sports' motion for summary judgment in the chancery court. On February 25,
2004, the chancery court entered an order granting XL Sports motion for summary judgment.
Lawler subsequently filed a motion asking the chancery court to ater or amend itsjudgment, which
the court denied on March 24, 2005. Thereafter, Lawler filed atimely notice of appeal to thisCourt.

Both parties have presented amyriad of issues for review by this Court. All of theseissues
are subsumed within the overriding issue we are asked to resolve: whether the chancery court erred
in granting summary judgment to the Appelleein this case. After reviewing the record submitted
on appeal, we reverse.

.
STANDARD OF REVIEW

In reviewing this case on appeal, we employ the following standard of review:

[T]his case comesto usfollowing the grant of amotion for summary
judgment. The standard for reviewing agrant of summary judgment
is de novo without any presumption that thetrial court’ s conclusions
were correct. See Mooney v. Sheed, 30 SW.3d 304, 306 (Tenn.
2000). Summary judgment is appropriate only when the moving
party demonstrates that there are no genuine issues of material fact
and that he or she is entitled to judgment as a matter of law. See
Tenn. R. Civ. P. 56.04; Penley v. Honda Motor Co., 31 SW.3d 181,
183 (Tenn. 2000); Byrd v. Hall, 847 S.\W.2d 208, 210 (Tenn. 1993).
In reviewing the record, “courts must view the evidence in the light
most favorable to the nonmoving party and must also draw al
reasonable inferences in the nonmoving party’s favor.” Staples v.
CBL & Assocs,, Inc., 15 SW.3d 83, 89 (Tenn. 2000). “If both the
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facts and conclusions to be drawn therefrom permit a reasonable
person to reach only one conclusion, then summary judgment is
appropriate.” Seaversv. Methodist Med. Ctr., 9 S.W.3d 86, 91 (Tenn.
1999).

Brooksv. Bd. of Prof’'l Responsibility of the Supreme Court of Tenn., 145 SW.3d 519, 524
(Tenn. 2004).

1.
DiscussioN

When XL Sports filed its lawsuit in federal court, it sought damages and equitable relief
based on alegations that Lawler, Burton, and other defendants engaged in conduct which violated
the federal racketeering statutes. See XL Sports, Ltd. v. Lawler, No. 01-5363, 2002 U.S. App.
LEXIS21168, at *6—7 (6th Cir. Oct. 8, 2002). In additiontoitsfederal law claim, XL Sports sought
to recover under the common law theories of conversion, fraud, and conspiracy to injure XL Sports
business. Id. a *7. As the federal court of appeals noted, the jury found Burton liable for
conversionand fraud, but it “explicitly found that XL had failed to provethat Lawler had wrongfully
exercised dominion over XL’s property in denial of XL’srightsto that property.” Id. at *8. On
appeal, XL Sports asserts that, based on the verdict, the jury found that the money held by Lawler
was stolen from XL Sports, but Lawler was not the thief.

The complaint filed by XL Sportsin the chancery court has been referred to by the parties
and the federal court of appeals as a “Gindt clam.” On January 26, 1993, Chancellor D.J.
Alissandratos of the Chancery Court of Shelby County issued an opinion in acase entitled Gindt v.
Beaty, No. 101372-3. In Gindt, a client gave his lawyer $312,364.68 to be held in escrow and
applied toward the purchase of aresidence. However, the lawyer began to utilize the funds to pay
personal obligations he owed to other individuals. Thereafter, the plaintiff filed suit against the
individuals who received the funds from the lawyer seeking to recover the funds. The chancellor
ruled that the plaintiff was entitled to trace the funds paid to the lawyer “and recover these sums by
imposing a constructive trust upon these funds.” Relying on the trial court’s order in Gindt, XL
Sportsasserted that it too could seek aconstructivetrust asto thefundsreceived by Lawler from the
transaction entered into between the parties. On appeal, Lawler argues that the chancellor in the
present case erred by granting summary judgment to XL Sports becauseits Gindt claim isbarred by
the doctrines of resjudicataand collateral estoppel. Specifically, Lawler maintainsthat XL Sports
should have brought its claim for a constructive trust in the case filed in federa court. Moreover,
Lawler argues that the jury exonerated him of any wrongdoing, therefore, XL Sports attempts to
impose a constructive trust on the funds in his possession must fail for that reason as well. We
agree.

It is well established that a prior judgment in one case may have preclusive effect in a

subsequent action under both the related but distinct doctrines known as resjudicata and collateral
estoppel. SeeMassengill v. Scott, 738 S.W.2d 629, 631 (Tenn. 1987); seealso Cromwell v. County
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of SAC, 94 U.S. 351, 352-55 (1877) (discussing the distinguishing characteristics between clam
preclusion andissue preclusion); King v. Brooks, 562 S.W.2d 422, 423-24 (Tenn. 1978) (noting the
differences between the doctrines of res judicata and collateral estoppel).

Resjudicataisaclaim preclusion doctrinewhichisintended to promotefinality inlitigation.
Moulton v. Ford Motor Co., 533 SW.2d 295, 296 (Tenn. 1976). It constitutes an affirmative
defense which must be plead specially. See Tenn. R. Civ. P. 8.03 (2005); Usrey v. Lewis, 553
SW.2d 612, 614 (Tenn. Ct. App. 1977). “The principle of claim preclusion prevents parties from
splitting their cause of action and requires parties to raise in a single lawsuit all the grounds for
recovery arising from a single transaction or series of transactions that can be brought together.”
Bernard v. Sumner Reg’l Health Sys., No. M2002-02962-COA-R3-CV, 2003 Tenn. App. LEXIS
898, at *11 (Tenn. Ct. App. Dec. 22, 2003) (citations omitted); see also Boyd v. Bruce, No. M2000-
03211-COA-R3-CV, 2001 Tenn. App. LEXIS 816, at *9 (Tenn. Ct. App. Nov. 2, 2001). In order
to prevail, a party asserting res judicata as a bar to subsequent litigation must prove the following:

(1) that the underlying judgment was rendered by a court of
competent jurisdiction; (2) that the same parties were involved in
both suits; (3) that the same cause of action was involved in both
suits; and (4) that the underlying judgment was on the merits.

Leev. Hall, 790 SW.2d 293, 294 (Tenn. Ct. App. 1990) (citations omitted). The parties do not
contest that the federal court had both in personam and subject matter jurisdiction in this matter, nor
do they contest that the federa court’s judgment constituted a resolution of the case on its merits.

We begin by examining whether the parties involved in both suits are the same. When XL
Sportsoriginaly filed its complaint in the chancery court, it did so asadebtor in possession. After
the casewasremoved to thefederal district court and ultimately reached thefederal court of appeals,
the court of appeals ruled as follows:

The jury exonerated Lawler. The entry of judgment on the jury’s
verdict precludes XL from now going after Lawler on the theory
underlying the adversary proceeding, that theory being onethat could
have been asserted in a prior suit between the same partiesin which
thereis now afinal judgment on the merits. In light of the fact that
the Gindt claim could only be asserted by XL itself, and not by its
creditors, the doctrine of res judicata precludes the company from
asserting its claim as a debtor in possession. Cf. Inre Marlar, 267
F.3d 749, 756 (8th Cir. 2001) (finding that a creditor who already
sued under a state fraudulent transfer act could not benefit from a
subsequent suit by a trustee under 8 544(b), even though other
creditors might); In re Handler, 988 F.2d 35, 37-38 (5th Cir. 1993)
(finding that a prior state court judgment precluded a contrary
judgment in a non-core bankruptcy proceeding).
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XL Sports, Ltd., 2002 U.S. App. LEXIS 21168, at *30-31 (emphasis added). On remand to the
chancery court, XL Sports amended its complaint to reflect that it was seeking a constructive trust
simply as a business entity. On appeal to this Court, XL Sports seeks to subtly suggest that the
federal court of appeals held that the chancery court could not deem its complaint to be barred by
resjudicataif it sued inits capacity as a business entity. However, the federa court of appealswas
asked to primarily decide whether XL Sports' complaint could properly be removed to the federal
courts, stating that, “[o] nitsface, thecomplaint filed by XL in the Tennessee Chancery Court asserts
state claims only.” XL Sports, Ltd., 2002 U.S. App. LEXIS 21168, at *12. When rendering its
decision that the case should not have been removed from the chancery court, the federal court of
appea swould necessarily refrain from issuing an opinion asto whether the state cause of actionwas
barred by the doctrine of res judicata in a state court. In its present posture, the case involves a
lawsuit filed by XL Sports as a business entity against Lawler, the same parties involved in the
original suit filed in federal court. Thus, asthe federal court of appeals decision implies, it isleft
to the courts of this state to decide whether XL Sports' isbarred by the doctrine of resjudicatafrom
pursuing its constructive trust claim in the courts of this state.

Theresolution of whether XL Sports' claimisbarred by the doctrine of resjudicataturnson
whether the same cause of actionisinvolvedin both suits. Requiring the subsequent cause of action
to beidentical in al respectsto the original cause of action istoo narrow areading of the doctrine
of resjudicata. SeeBernard, 2003 Tenn. App. LEX1S898, at *8. “It haslong beentheruleinthis
state that not only issues which were actually determined, but all claims and issues which were
relevant and which could reasonably have been litigated in a prior action, are foreclosed by the
judgment therein.” Am. Nat’'| Bank & Trust Co. of Chattanooga v. Clark, 586 S.W.2d 825, 826
(Tenn. 1979) (citing Jordan v. Johns, 79 SW.2d 798, 802 (Tenn. 1935)); see also Nat’| Cordova
Corp. v. City of Memphis, 380 S\W.2d 793, 796 (Tenn. 1964); Bernard, 2003 Tenn. App. LEXIS
898, at *8; Whitsey v. Williamson County Bank, 700 SW.2d 562, 564 (Tenn. Ct. App. 1985).
“Thisistrue even though the prior case was in Federal Court and the subsequent suit is brought in
a State Court.” Whitsey, 700 SW.2d at 564 (citing Paverite Inc. v. ITT Indus. Credit Co., 621
S\w.2d 759, 762 (Tenn. Ct. App. 1981)); see also Penn-America Ins. Co. v. Crittenden, 984
S.W.2d 231, 232-33 (Tenn. Ct. App. 1998).

The federal courts are given supplemental jurisdiction in the following circumstance:

Except asprovided in subsections (b) and (c) or asexpressly provided
otherwise by Federal statute, in any civil action of which the district
courts have original jurisdiction, the district courts shall have
supplemental jurisdiction over al other claimsthat are so related to
claims in the action within such original jurisdiction that they form
part of the same case or controversy under Article Il of the United
States Constitution. Such supplemental jurisdiction shall include
clamsthat involve the joinder or intervention of additional parties.
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28 U.S.C. § 1367(a) (2003). “Pursuant to the long established doctrine of pendent jurisdiction, a
federal court exercising jurisdiction over afederal question may hear state law claims that derive
from acommon nucleus of operative fact, such that the relationship between the federal claim and
the state claim permits the conclusion that the entire action before the court comprises but one
constitutional case.” 36 C.J.S. Federal Courts 8§ 15 (2003) (citing City of Chicago v. Int’| Coll. of
Surgeons, 522 U.S. 156, 164-65 (1997)). Moreover, the federa courts have chosen to allow
multiple claims stemming from asingle transaction to be heard in asingle action. See Fed. R. Civ.
P. 8(a) (2005) (“Relief in the alternative or of severa different types may be demanded.”); Fed. R.
Civ. P. 8(e)(2) (2005) (authorizing alternative or inconsistent pleading), Fed. R. Civ. P. 13 (2005)
(governing counterclaims and cross-claims); Fed. R. Civ. P. 14 (2005) (discussing third-party
practice); Fed. R. Civ. P. 18 (2005) (authorizing the joinder of claims and remedies).

“Constructive trusts are those which the law creates, independently of the intention of the
parties, to prevent fraud or injustice.” 90 C.J.S. Trusts 8§ 174 (2002). Regarding the imposition of
aconstructive trust in this state, our supreme court has stated as follows:

It isthe well established rulein this State that a constructive
trust arises contrary to intention and in invitum, against one who, by
fraud, actual or constructive, by duress or abuse of confidence, by
commission of wrong, or by any form of unconscionable conduct,
artifice, concealment, or questionable means, or who in any way
against equity and good conscience, either has obtained or holds the
legal right to property which he ought not, in equity and good
conscience, hold and enjoy. Covert v. Nashville, C. & S. L. Railway
(1948) 186 Tenn. 142, 208 SW.2d 1008, 1 A.L.R.2d 154; Central
Bus Lines v. Hamilton Nat. Bank (1951) 34 Tenn.App. 480, 239
S.W.2d 583.

Sanders v. Forcum-Lannom, Inc., 475 SW.2d 172, 174 (Tenn. 1972). Thus, our courts have
imposed a constructive trust in the following types of cases:

1) where a person procures the legal title to property in violation of
some duty, expressed or implied, to thetrue owner; 2) wherethetitle
to property is obtained by fraud, duress or other inequitable means;
3) where a person makes use of some relation of influence or
confidence to obtain the legal title upon more advantageous terms
than could otherwise have been obtained; and 4) where a person
acquires property with notice that another is entitled to its benefits.

I ntersparex Leddin KGv. Al-Haddad, 852 SW.2d 245, 249 (Tenn. Ct. App. 1992); seealso Tanner
v. Tanner, 698 SW.2d 342, 345-46 (Tenn. 1985).
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Indetermining whether XL Sports' constructivetrust cause of actionisbarred by thedoctrine
of res judicata, we employ the following standard: “ Stated in transactional terms, [the doctrine]
providesthat avalid and final judgment extinguishesall claims arising out of the same transaction
or series of transactions from which the cause of action arose.” Lowe v. First City Bank of
Rutherford County, No. 01-A-01-9305-CV-00205, 1994 Tenn. App. LEXIS 578, a *7-8 (Tenn.
Ct. App. Oct. 19, 1994) (no perm. app. filed); see also Restatement (Second) of Judgments 8§ 24
(1982) (“When avalid and final judgment rendered in an action extinguishes the plaintiff’s claim
pursuant to the rules of merger or bar . . . , the claim extinguished includes all rights of the plaintiff
to remedies against the defendant with respect to all or any part of the transaction, or series of
connected transactions, out of which the action arose.”).

XL Sports' constructive trust clam stems from the same transaction as its other clams,
which have aready been litigated in federa court. The federal court had already accepted pendent
jurisdiction of XL Sports' other common law claims grounded in state law. Compare Massengill
v. Scott, 738 SW.2d 629, 630-31 (Tenn. 1987) (holding that the doctrine of resjudicatadid not bar
acause of action filed in state court following a federal lawsuit because the federa court declined
to exerciseitspendent jurisdiction over the plaintiff’ stort claimsgrounded in statelaw), with Penn-
America Ins. Co. v. Crittenden, 984 SW.2d 231, 233 (Tenn. Ct. App. 1998) (“Implicit in the
holdings of both the District Court and the Sixth Circuit Court of Appeals, isthefact that thisclaim
could have been litigated in that action if it had been timely pled.”). Thus, XL Sports could have
sought the imposition of aconstructive trust as another theory of recovery stemming from the same
injury XL Sports sued upon in federal court.

Moreover, XL Sports does not dispute that, in order to impose a constructive trust on the
proceeds held by Lawler, it must necessarily rely on the same facts previoudly litigated in the case
filed in federal court. As such, we are cognizant of the following:

Whether the first and second cause of action or claim are the
same depends on whether theissues, facts, [or] evidence. . . essential
to maintenance of the two actions are the same. Claims are not the
samefor purposesof claim preclusion wherethetwo causes of action
rest on different facts, and evidence of adifferent kind or character is
necessary to sustain them.

50C.J.S. Judgments 8 749 (1997). “ Thebest and perhaps most invariabl etest asto whether aformer
judgment is a bar is to inquire whether the same evidence will sustain both the present and the
former action.” Gulf Am. Fire & Cas. Co., 209 So. 2d 212, 216 (Ala. 1968); see also Bernard v.
Sumner Reg’' | Health Sys., No. M2002-02962-COA-R3-CV, 2003 Tenn. App. LEX1S898, at *9-11
(Tenn. Ct. App. Dec. 22, 2003) (stating that “[w]e find it obvious that both lawsuits stem from the
same set of facts’ and concluding that the plaintiff’ s subsequent claim was barred by the doctrine
of resjudicata).
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In order to impose a constructive trust in a case of this nature, atrial court must necessarily
find some wrongdoing on the part of the trustee. See Sanders v. Forcum-Lannom, Inc., 475
SW.2d 172, 174 (Tenn. 1972) (setting forth the conduct which will warrant the imposition of a
constructivetrust); 90 C.J.S. Trusts§ 176 (2002) (“In order that fraud or other wrongdoing may give
rise to a constructive trust, it must exist at the inception of title to the property, or inhere in the
transaction by which thetrustee acquiresthetitle, and fraudul ent acts or omissions subsequent to the
acquisition of title and not connected therewith do not give rise to a constructive trust.”). Asone
commentator has stated:

Where money is taken from the owner by a conscious
wrongdoer the owner may enforce either a constructive trust or an
equitable lien on the fund. Typically such remedies are invoked
against fiduciarieswho haveembezzled or otherwise misappropriated
funds, or against persons who have obtained money by fraud or
duress.

Dan B. Dobbs, Law of Remedies 85.16, at 423 (1973) (emphasis added).

In the original suit, XL Sports, in addition to its causes of action aleging a violation of
federal racketeering statutes, asserted that Lawler obtained the funds at issue by fraud and/or
conversion. Thefederal jury exonerated Lawler of any wrongdoing surrounding the transaction at
issue. Infact, thefederal court of appeals noted that “ XL and Lawler were both partiesto alawsuit
based on the facts at issue here, which lawsuit ended with afinal judgment reflecting a finding by
the jury that Lawler had not wrongfully exercised dominion over XL’s property in denial of XL's
rights.” XL Sports, Ltd., 2002 U.S. App. LEXIS 21168, at * 27 (emphasis added). Therefore, the
facts which would give rise to the imposition of a constructive trust are the same facts which have
aready been litigated in federa court.

Furthermore, even if XL Sports were entitled to assert a new cause of action against Lawler
in the chancery court, a related doctrine would prevent the parties from re-litigating the facts
necessary to proving the need for a constructive trust. “Under the doctrine of collateral estoppel,
when an issue has been actually and necessarily determined in aformer action between the parties,
that determination is conclusive upon them in subsequent litigation.” King v. Brooks, 562 S.\W.2d
422,424 (Tenn. 1978). In Sutton v. Smith, No. 22, 1984 Tenn. App. LEXIS 2872, at *2 (Tenn. Ct.
App. May 15, 1984), an unmarried couple acquired rea property titled in both of their names. The
femalefiled an action against the male to partition the property. Id. Thetrial court ruled in favor
of thefemaleregarding ownership of thereal property. 1d. Themale subsequently sought to impose
a constructive trust on the femal€’ s interest in the real property. Id. at *1. In the original order
adjudicating the female' s complaint, the trial court found that the male “failed to prove to the
satisfaction of thisCourt that the plaintiff committed afraud or under any other theory of law should
not be atenant in common was to the interest involved in the property . .. .” Id. at *3. On appeal
to this Court, we held that, since thetrial court already concluded that the female did not engagein
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fraud, the male was collaterally estopped from attempting to re-litigate that issue and impair rights
aready established by a prior judgment. 1d. at *4.

To besure, thejury inthefederal lawsuit has already determined that Lawler did not engage
in fraud or any other wrongdoing in acquiring the funds presently in his possession. Therefore, a
holding that Lawler engaged in conduct warranting the imposition of a constructive trust would
necessarily result in afinding contrary to the jury’ sverdict. Thiswe declineto do. See50 C.J.S.
Judgments 8§ 749 (1997) (noting that, in determining whether a subsequent action is barred, the
court’s may consider “whether the rights or interests established in the prior judgment would be
destroyed or impaired by the prosecution of the second action™). Accordingly, even if wewereto
determine that XL Sports' constructive trust cause of action was not barred by the doctrine of res
judicata, thedoctrine of collateral estoppel would preclude XL Sportsfrom establishing an essential
element of itsclaim (i.e., that Lawler engaged in wrongful conduct).

In holding that, since XL Sports filed its claim for a constructive trust as a debtor in
possession, the constructive trust claim was barred by the doctrine of resjudicata, the federal court
of appeals stated as follows:

Inthe prior Cleveland case, XL asserted several common law causes
of action against Lawler, including fraud and conversion, but did not
mention its claim under Gindt. The jury exonerated Lawler. The
entry of judgment on thejury’ sverdict precludes XL from now going
after Lawler on the theory underlying the adversary proceeding, that
theory being onethat could have been asserted in aprior suit between
the same partiesin which thereisnow afina judgment on the merits.

XL Sports, Ltd. v. Lawler, No. 01-5363, 2002 U.S. App. LEXIS 21168, at *30 (6th Cir. Oct. 8,
2002). Weholdthat XL Sportsisnow precluded from seeking to impose aconstructivetrust against
Lawler inits capacity as a business entity for the same reasons the federal court of appeals refused
to allow XL Sports to proceed with its claim as a debtor in possession.

V.
CONCLUSION

As this Court has previously stated,

[t]his Court cannot accept the argument of [Appelleg] that, by
disclaiming or failing to present aparticular fact or theory supporting
hisaction, aplaintiff may thereby reserve and preservethedisclaimed
and unpresented fact or theory as an ‘acein the hole' to be used asa
ground for a second lawsuit based on such ground. To assent to [the
Appelleg s] insistence would be to condone piecemeal presentation
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of suits and defenses at the whim of the parties. Such is not the
policy of our law and is contrary to the authorities set out above.

Bernard v. Sumner Reg’'l Health Sys., No. M2002-02962-COA-R3-CV, 2003 Tenn. App. LEXIS
898, at *9 (Tenn. Ct. App. Dec. 22, 2003). Although the underlying facts are not in dispute, the
chancery court erred as amatter of law in granting summary judgment to the Appelleein this case,
therefore, wereversethat ruling. Instead, we hold that the Appellee’ s present claim is barred by the
doctrines of resjudicataand collateral estoppel, therefore, we dismissthecaseinitsentirety. Costs
of this appeal are to be taxed to the Appellee, XL Sports, Ltd., for which execution may issue if
necessary.

ALAN E. HIGHERS, JUDGE
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